INTRODUCTION
After browsing through many volumes of the Michigan Law Review, searching for the article I would discuss on the occasion of the law review's 100th anniversary, I wound up with two "finalists": a 1955 article by Professor John Barker Waite on the law of arrest search and seizure (on further reflection, four Michigan Law Review commentaries on the general subject written by Waite between 1933 and 1955) ' and a monumental 200-page article (surely one of the longest articles ever to appear in the Michigan Law Review) by Thomas Davies on the "original Fourth Amendment. 2 Convincing myself that their writings could be made to fit together, I resolved the matter by choosing the works of both commentators. One important consideration was my belief that each had something important to say about the search and seizure exclusionary rule, a controversy that, despite eighty years of intense debate, shows no signs of letting up.' Waite and Davies are a study in contrasts. Waite decade earlier, as a law student, Davies had published a much-cited "critique" of empirical evaluations of the exclusionary rule.) 17 It should be made plain that Davies' Michigan Law Review article does not focus on the search and seizure exclusionary rule. 18 Nevertheless, his "recovering [of the Fourth Amendment's] original understanding from the historical sources"' 9 and his discussion of how dramatic changes in legal and social institutions turned out to undercut the Framers' premises, make his article indispensable reading (and re-reading) for anyone interested in the exclusionary rule debate. While Davies' interest in search and seizure has never wavered, one might say that, in turning to legal history, he has shifted methodology as the course of the search and seizure debate has shifted grounds. Although Davies has a Ph.D. in political science, he has no formal training in history. His political science training and his litigation experience, however, have given him a strong background in digging out data and making sense of it. His 200-page Michigan Law Review article is the result." 18. The most noteworthy feature of Davies' article is probably his attack on the "nearuniversal assumption that the first clause of the Fourth Amendment was meant to articulate a broad reasonableness-in-the-circumstances standard." Davies, supra note 2, at 591. Davies maintains that "the Framers understood 'unreasonable searches and seizures' simply as a pejorative label for the inherent illegality of any searches or seizures that might be made under general warrants," id. at 551; " 'unreasonable' was derived from Sir Edward Coke's earlier use of 'against reason' as a synonym for inherent illegality or unconstitutionality." Id. at 555.
One does not have to agree with Davies on this point to find persuasive his explanation of why the Framers did not mention or even think about a search and seizure exclusionary rule, but why, considering the legal and social changes that have occurred with the passage of time, there now is (and has long been) a compelling need for such a rule. 
discussed, applauded, or condemned by many commentators. 2 "
Is the exclusionary rule procedure odd, clumsy or awkward? I think not. When the defendant seeks to prevent the government from using the fruits of police illegality, the protagonists are in place. This is the occasion when the defendant has the maximum incentive to challenge the police conduct and, if he is indigent -as some eighty percent of criminal defendants are 22 -the services of court-appointed counsel. Why make the alleged victim of police illegality start a new proceeding in another court? Why require the criminal defendant to look for a lawyer willing to bring a civil lawsuit, often without any fee, against "a team of professional investigators and testifiers"? 23 Why make the criminal defendant look for a lawyer willing to run the risk of antagonizing the police? 24 As Professor Stuntz has observed: One of the [exclusionary] rule's great virtues is its efficiency. Claims are inexpensive to raise, and the facts on which they rest usually do not involve much independent digging by defense counsel. 25 [The fact that the exclusionary rule is tied to criminal prosecutions] ensures that lots of claims are raised, which in turn allows courts to serve as reasonably good watchdogs for certain kinds of police misbehavior. Using criminal litigation to regulate the police thus has enormous administrative and remedial advantages. The point goes well beyond search and seizure law -police interrogation is much more easily monitored through Miranda claims than through damages actions. Indeed, it goes well beyond the police. It is much easier to regulate misbehavior in jury selection by reversing convictions than by encouraging lawsuits by potential jurors; that is why our law uses criminal litigation to protect not only defendants but jurors as well. 26 It is worth remembering that American criminal procedure "imposes procedural regulations on the criminal process by 21 . Waite (1955) , supra note 1, at 169-70 (citation omitted). Compare Chief Justice Burger's view of the exclusionary rule: "A more clumsy, less direct means of imposing sanctions is difficult to imagine." Stone v. Powell, 428 U.S. 465, 498 (1976) (concurring opinion). Consider, too, Akhil Reed Amar's statement that the Supreme Court "has concocted the awkward and embarrassing remedy of excluding reliable evidence of criminal guilt." Amar, First Principles, supra note 3, at 785. 
Stuntz, Virtues and Vices

See id.
25. Stuntz, Virtues and Vices, supra note 3, at 453.
26.
Id. at 455. Stuntz adds, however, that while suppression motions "may be costeffective, they are not costless." Id. at 453. In a world where many defense lawyers have severely limited resources, the many suppression motions that are made "presumably displace something else. The most obvious 'something else' is factual argument, argument about the merits of the criminal charge." Id. at 453.
constitutional command. '27 Why should Fourth Amendment litigation be exempted from that process?
"The survival of our system of criminal justice and the values which it advances," observed a distinguished Attorney General's Committee forty years ago, "depends upon a constant, searching, and creative questioning of official decisions and assertions of authority at all stages of the process. "28 In context, it is clear that the Committee meant the criminal process. Because the danger is plain that a criminal will destroy or hide evidence of his crime if given advance notice, we must postpone an opportunity for a hearing on the issue. But why does it follow that no meaningful challenge of the police action should be permitted at any stage of the criminal process -not even long after the suspect is in custody and the evidence is in the police station? This would be the result if the exclusionary rule were to be abolished.
B. [J]udges have themselves imposed [a number of] narrowly
restrictive limitations on police activity. Then, having created these limitations, they themselves undertake to assure police obedience to them. To this end they ignore the possibility of direct action against individual officers and proceed by indirection. 29 To assume the ineffectiveness of direct action by suit against an overzealous officer merely from the absence of such suits in appellate court reports is unjustifiable; the relation of appeals to suits begun depends too largely upon the nature of the action; these may be so simple and successful as to provoke no appeal. That no guilty guncarrier has ever brought suit for damages may be conceded, he would find small sympathy before a jury .... As for unlawful arrest of innocent persons, the writer has seen overzealous policemen sweating copiously in fear of results and has known judgments rendered against them. If suits are not begun, it is far more likely that no real damage was suffered than that suit would be unsuccessful."
As Justice Frankfurter pointed out on one of the last occasions he wrote about the pre-Miranda due process/"totality of the circumstances"/"voluntariness" test for admitting confessions:
[I]n many of the cases in which the command of the Due Process Clause has compelled us to reverse state convictions obtained by impermissible methods, independent corroborating evidence left little doubt of the truth of what the defendant had confessed. Despite such verification... we were constrained to find that the procedures leading to [the defendant's] conviction had failed to afford him that due process of law which the Fourteenth Amendment guarantees. 31 Why can't the criminal justice system make use of an involuntary confession that is so impressively corroborated that there is no doubt about its trustworthiness? The exclusion of a reliable confession, no less than the exclusion of illegally seized evidence, directly serves only to protect those from whom incriminating evidence has been obtained. (Most victims of impermissible interrogation practices never do confess or do not make a confession that "checks out.") Why, during the three decades that the due-process voluntariness test reigned supreme, did the courts, to use Professor Waite's words, "ignore the possibility of direct actions against individual [police interrogators] and [instead] proceed by indirection"? 32 In theory at least -the same theory that opponents of the search and seizure exclusionary rule are quick to invoke -permitting the use of verifiable coerced confessions would not leave the guarantee against oppressive or otherwise objectionable police interrogation methods without alternative means of protection.
Potter Stewart once pointed out, "criminal sanctions are too great a penalty and too strong a deterrent to effective law enforcement" to be applied whenever an officer negligently violates the Fourth Amendment and, because "juries are inclined to credit the testimony" of lawless police officers, "it is difficult to obtain a conviction for willful deprivation of fourth amendment rights. 32. Waite (1955) , supra note 1, at 169. It will not do to point to the privilege against compelled self-incrimination. The pre-Miranda due process "voluntariness" doctrine was not based on the self-incrimination clause and the courts that applied and developed the test did so without regard to the privilege. It was not until 1964, that the privilege was deemed applicable to the states, Malloy v. Hogan, 378 U.S. 1 (1964), and it was not until two years later, when the Court handed down Miranda v. Arizona, 384 U.S. 436 (1966) , that the privilege was held to apply to custodial interrogation. During the pre-Miranda era, various state laws made it a crime for a police officer to deny a lawyer the opportunity to meet with a client who had been arrested or to fail to notify a suspect's relatives that he had been arrested. 33 Other state laws penalized police officers who sought to elicit confessions by violence or threats of violence.
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Furthermore, false imprisonment and assault are torts. Why were these various "alternative remedies" insufficient?
Of course, the Court rejected or, so far as I am aware, never seriously considered these "alternative approaches" to the coerced confession problem. Indeed, so far as I am aware, no government lawyer ever made the "alternative remedies" argument in this context. If a confession had been obtained by police methods that rendered it "involuntary" or "coerced" -and thus violated due process -it had to be excluded, however verifiable. It was that simple. But why is it not that simple when physical evidence is obtained in violation of due process, when the police have violated a constitutional protection that is "basic to a free society?" 35 As most critics of the exclusionary rule have done in the past seventy-five years, Professor Waite quotes from Benjamin Cardozo's famous opinion in People v. Defore, 36 the New York case that rejected the exclusionary rule (when the states still had an option), which argued that there was no shortage of alternatives to the exclusionary rule: "The officer might have been resisted, or sued for damages, or even prosecuted for oppression. is that, to use Professor Waite's words, "no real damage was suffered." 38 But there are other explanations as well.
Although Justice Potter Stewart was on the Supreme Court when Mapp v. Ohio 39 was decided, he did not address the question of whether the federal exclusionary rule should be imposed on state courts because he did not believe the question was properly before the Court. n° A quarter-century later, however (shortly after he had retired from the Court), Justice Stewart left no doubt that he agreed with the Mapp majority's conclusion. Why? Because in the real world none of the theoretical alternatives to the exclusionary rule amounted to much:
In sum, the most "powerful" remedies, criminal prosecutions for willful violation of the fourth amendment and actions for injunctions against large-scale violations, are rarely brought and rarely succeed. [As for damage actions, they are] expensive, time-consuming, not readily available and rarely successful. As a result, the deterrent effect of these actions can hardly be said to be great, since the prospect of a judgment for money damages is extremely remote.
Taken together, the currently available alternatives to the exclusionary rule satisfactorily achieve some, but not all, of the necessary functions of a remedial measure. They punish and perhaps deter the grossest of violations, as well as governmental policies that legitimate these violations. They compensate some of the victims of the most egregious violations. But they do little, if anything, to reduce the likelihood of the vast majority of fourth amendment violations -the frequent infringements motivated by commendable zeal, not condemnable malice. For these violations, a remedy is required that inspires the police officer to channel his enthusiasm to apprehend a criminal toward the need to comply with the dictates of the fourth amendment. There is only one such remedy -the exclusion of illegally obtained evidence. 41 We now know that these alternative remedies were woefully ineffective. We now know that, Professor Waite's claim to the contrary notwithstanding, very few, if any, overzealous police officers 38 . Waite (1944) , supra note 1, at 692. Consider Stuntz, Virtues and Vices, supra note 3, at 449:
[T]here is a kind of damages case one does not see: the lawsuit challenging the search of a suspect's automobile or briefcase or jacket pocket. Such suits are almost never filed, both because the targets of the searches may be unattractive to juries ... and because neither judges nor juries would award any significant sum of money to compensate for the fairly trivial harm of having the trunk of one's car opened. Save for house searches, and not often even there, Fourth Amendment damages claims tend not to involve searches at all. They involve seizure of suspects, and they tend to challenge the violent way in which these seizures were carried out. That means a damages system would probably focus, as current Fourth Amendment damages litigation does focus, on police violence and illegal detention.
39. 367 U.S. 643 (1961) (imposing the search and seizure exclusionary rule on the states as a matter of fourteenth amendment due process).
40. Stewart, supra note 30, at 1368, 1389.
Id. at 1388-89 (emphasis added).
sweat copiously over the prospect of being sued or prosecuted. How do we know this? From the reaction of law enforcement officials, thirty-five years after the Defore case, when the U.S. Supreme Court imposed the search and seizure exclusionary rule on all states.
In fact, New York City Police Commissioner Michael Murphy likened the Mapp case to a "tidal wave" and an "earthquake. 4 Why did Mapp have "such a dramatic and traumatic effect"? Why did it necessitate "retraining" from top to bottom? What was the old search and seizure training like? Was there any? How does one "implement" Mapp, a case that simply imposed a remedy for a violation of a body of law the police were supposed to be obeying all along?
What did the commissioner mean when he tried to defend his department's disinterest in the law of search and seizure prior to Mapp by noting that his department "had followed the Defore rule"? To be sure, Defore permitted New York prosecutors to use illegally seized evidence, but it did not -as the commissioner evidently believedallow the police to commit illegal searches. What better evidence is there of the ineffectiveness of the existing alternatives to the exclusionary rule than the police reaction to Mapp?
As Donald Dripps has observed, "[i]f effective civil remedies carried the political appeal that would commend them to legislators, those remedies would have forced the police to comply with the 42. See the quotation from Commissioner Michael Murphy set forth immediately below. Those who believed or assumed that various alternatives to the search and seizure exclusionary rule were adequate may have suffered an even greater blow when, unaware that there was a reporter in the audience, New York City Deputy Police Commissioner Leonard Reisman explained to a large group of detectives at a post-Mapp training session why they had to learn the law of search and seizure at this late date in their careers: " [ ' It appears that, prior to Mapp, the police were not the only New York law enforcement officials unfamiliar with and unconcerned about the law of search and seizure. Professor Richard Uviller, a New York prosecuting attorney when Mapp was handed down, recalled that he quickly "cranked out a crude summary" of federal search and seizure law just before the next state convention of district attorneys took place and that he "had an instant runaway best seller. It was as though we had made a belated discovery that the fourth amendment applied in the State of New York." 45 Uviller's last comment, I believe, sums up the situation in New York before and after Mapp quite well.
The response of New York law enforcement officials to the imposition of the search and seizure exclusionary rule was hardly unique. When, six years earlier, in People v. Cahan, 46 the California Supreme Court adopted the exclusionary rule on its own initiative, the reaction of the Los Angeles Chief of Police, William Parker, was quite similar to the reaction his New York City counterpart would have when Mapp came down. Chief Parker issued both a warning and a promise:
[O]ur ability to prevent the commission of crimes has been greatly diminished. The actual commission of a serious criminal offense will not justify affirmative police action until such time as the police have armed themselves with sufficient information to constitute "probable cause" for an actual arrest. 47 We will meticulously abide by... the Cahan case and subsequent cases dealing with the exclusionary rule. The criminal will continue to benefit and the law-abiding public will continue to pay the bill. 4 "
As long as the Exclusionary Rule is the law of California, your police will respect it and operate to the best of their ability within the framework of limitations imposed by that rule. We feel obligated to present the case 
E
Many police chiefs were too cautious (or too bewildered) to make any comments regarding Mapp. But a young Philadelphia assistant district attorney (and a future U.S. Senator), Arlen Specter, made it clear that, in Pennsylvania too, tort remedies, criminal prosecutions and internal police discipline had little or no effect. He announced that Mapp had "revolutionized" police practice and prosecution procedures in the many states that had been admitting illegally seized evidence. 54 Indeed, he went so far as to call Mapp "the most significant event in criminal law since the adoption of the fourteenth amendment." 55 Mr. Specter, too, seemed to confuse the content of the law of search and seizure (which proponents of the exclusionary rule need not, and have not always, defended) with the exclusionary rule -a remedy, a rule that "merely states the consequences of a breach of 53 whatever principles might be adopted to control law enforcement officers." 56 Mr. Specter warned:
There can be no doubt that the Mapp decision has significantly impaired the ability of the police to secure evidence to convict the guilty....
The law abiding citizens who must walk on some Philadelphia streets at two o'clock in the morning would doubtless prefer to be subjected to a search, without any cause, and have the police do the same to the man standing idly at a corner; but that cannot be done under Mapp. 57 In Minnesota, however, the pattern of law enforcement responses to imposition of the exclusionary rule was broken. What Mondale said, in effect, was that if the police feared that the evidence they were acquiring in their customary manner would now be excluded by the courts, they must have been unmindful of the socalled alternative remedies to the exclusionary rule all these years and they must have been violating the guarantee against unreasonable search and seizure all along. That, I think, is the hard truth. When, some twenty years ago, I engaged in an exclusionary rule debate with Judge Malcolm Wilkey, he stunned me by blaming the failure to develop meaningful alternatives to the exclusionary rule on the exclusionary rule. The police "are not going to investigate and discipline their own men, and thus sabotage prosecutions," he warned, "[s]o long as we keep the rule." 6° On the other hand, he predicted, abolishing the exclusionary rule would lead to "experimentation" "in the laboratories of our 51 jurisdictions" "with various possible alternatives promising far more than the now discredited exclusionary rule."'"
This argument has several flaws. First, the fear of "sabotaging" criminal prosecutions in no way inhibits law enforcement administrators from disciplining officers who conduct unlawful searches that turn up nothing incriminating. Second, there are large areas of police activity (such as illegal detentions and unnecessary destruction of property) that do not produce any incriminating evidence and thus do not result in criminal prosecutions. Whatever the reason for the failure to discipline officers for misconduct in these instances, it cannot be the existence of the exclusionary rule.
Opponents of the exclusionary rule seem to think that they make a powerful argument against the rule when they point out that the rule does not operate if there is no illegally seized evidence to exclude. Judge Wilkey claimed that so long as the exclusionary rule was on the books, the development of meaningful alternatives would be inhibited because, inter alia, utilization of such alternatives would sabotage pending criminal prosecutions. Professor Amar blames inadequate tort remedies on the exclusionary rule for another reason. He seems to say that by "render[ing] the Fourth Amendment contemptible in the eyes of judges and citizens" the exclusionary rule has caused the public to "lose respect for the Fourth Amendment" itself and thus to lose interest in developing any effective remedy for its violation. Amar, supra note 21, at 799. However, this argument "ignores history," as pointed out in Steiker, supra note 3, at 849; it overlooks the fact that no meaningful alternative to the exclusionary rule developed in any of the many states that admitted illegally seized evidence prior to Mapp. See infra text accompanying note 65.
61. Wilkey, supra note 60, at 232. Chief Justice Burger was even more sanguine about abolishing the exclusionary rule. A return to the days when illegally seized evidence was admissible, he predicted, "would inspire a surge of activity towards providing some kind of statutory remedy for persons injured by police mistakes or misconduct." Stone v. Powell, 428 U.S. 465, 501 (1976) (Burger, C.J., concurring). Earlier, although forcefully attacking the exclusionary rule, the Chief Justice had "hesitate[d] to abandon it until some meaningful substitute is developed." Bivens v. Six Unknown Named Agents, 403 U.S. 388, 415 (1971) (Burger, C.J., dissenting). I submit he was right the first time. course it does not operate in such a situation. But why must it be an either/or proposition? Nothing prevents the use of tort remedies against the offending officers or police department sanctions against them "simultaneously with the use of the exclusionary rule." 63 After all, as Kenneth Pye once observed, "[nlo proponent of the exclusionary rule has suggested that it should act in isolation. ' Still another response to Judge Wilkey, as I noted at the time of my debate with him, is to recall some modern history:
[F]or many decades, a majority of the states had no exclusionary rule but none of them developed any meaningful alternative. Thirty-five years passed between the time the federal courts adopted the exclusionary rule and the time Wolf was decided in 1949, but none of the 31 states which still admitted illegally seized evidence had established an alternative method of controlling the police. Twelve more years passed before Mapp imposed the rule on the state courts, but none of the 24 states which still rejected the exclusionary rule had instituted an alternative remedy. This half-century of post-Weeks "freedom to experiment" did not produce any meaningful alternative to the exclusionary rule anywhere. 65 A forceful critic of the exclusionary rule, Christopher Slobogin, argues that the pre-Mapp failure to create tort remedies and other "direct sanctions" as alternatives to the exclusionary rule is consistent with the law prior to the 1960s, when there were "virtually no remedies for any constitutional criminal rights . .*,, 66 "Now, however," he maintains, "Mapp has gotten people used to thinking there should be a remedy for the Fourth Amendment. '6 7 This claim would have been a good deal more plausible if it had been made one or two years after Mapp rather than forty years later. 68 Dissenting in the Bivens case, Chief Justice Burger urged Congress to develop an administrative or quasi-judicial remedy, outlining in some detail what such a remedy would look like. 69 66. Slobogin, supra note 3, at 445 n.369.
Id.
68. Moreover, it is not at all clear to me that, as Professor Slobogin asserts, people have become accustomed to the view that there should be a remedy for a violation of the Fourth Amendment. It strikes me that people have become accustomed to complaining about criminals going free on "technicalities" without thinking, or caring much, about direct sanctions on the police. Indeed, two footnotes after his earlier assertion, Slobogin recognizes that "perhaps our society does not want full enforcement of the Fourth Amendment." Id. at 445 n.371. Even that strikes me as an understatement.
69. Bivens v. Six Unknown Named Agents, 403 U.S. 388, 422-23 (1971) (Burger, C.J., dissenting).
after the Mapp case and more than thirty years ago. In 1970 (Dallin Oaks) 7° and in 1981 (Richard Posner), 71 two more critics of the exclusionary rule writing in the post-Mapp era, called attention to the need for effective tort remedies against the police. Once again, however, few, if any, lawmakers seemed to be listening.
About as many fortified tort remedies and other alternatives to the exclusionary rule have been proposed in the forty years since Mapp was decided as were proposed in the forty years before that landmark case was handed down. 72 Yet the success rate has been the same. Zero.
One exasperated critic of the exclusionary rule, the late Joseph Grano, found it "difficult to believe that we are so intellectually impoverished.., that we lack the capability of devising an effective alternative approach [to the exclusionary rule].
'7 3 The problem, however, is not a lack of imagination or intellectual capacity. Rather it is a lack of political will.
As Tracey Maclin has reminded us, 74 ever since the 1930s, commentators have been underscoring the inadequacy of existing tort remedies against transgressing police and proposing what are now called "fortified" tort remedies. 75 But nothing has come of any of these proposals. Why should we expect similar proposals made in our day The overwhelming consensus is that, as they presently exist (and as they have long existed), civil suits against transgressing police officers, criminal prosecutions against them, internal police discipline, and review boards are woefully inadequate remedies. Is there any reason to think that today's or tomorrow's politicians are, or will be, any less afraid of being called "soft on crime" or any more interested in protecting people under investigation by the police than the politicians of any other generation? 77 Is there any basis for believing that the lawmakers of our day are any more ready and willing than their predecessors to invigorate tort remedies (or administrative or criminal remedies) against the police for the benefit of "criminals" or those suspected of being criminals?"
A dramatic illustration of the political power possessed by the police and their allies appears in a new book by Welsh White. After many allegations that a police commander (John Burge) and the detectives who worked under him had been "torturing" suspects into confessing, the Chicago police department finally became convinced that at least some of these charges were true. 79 To make matters worse, ten Illinois prisoners on death row (known as the "death row ten" or the "John Burge ten") maintained that Commander Burge and his men had resorted to torture in extracting confessions from them, too.
8 "In the wake of the controversy surrounding the [aforementioned] torture cases," reports Professor White, "the Illinois legislature considered and at one point seemed inclined toward adopting a statute that would require the police to video-or audiotape interrogations of suspects in most cases."'" What happened?
77. "If anything," observes Steiker, "the escalating public hysteria over violent crime from the 1960s through the present makes it even more 'politically suicidal' today to support restrictions on police behavior than it was before 1961." Steiker, supra note 3, at 850 (footnote omitted). The quoted phrase comes from Amsterdam, supra note 23, at 379: "[Tlhere will remain more than enough crime and fear of it in American society to keep our legislatures from the politically suicidal undertaking of police control."
See also SASHA ABRAMSKY, HARD TIME PROTECTIONS 128-36 (2001) . As the result of a civil lawsuit brought by one of Burge's victims, a police investigator looked into charges against the commander and concluded that for a period of more than ten years, he and the detectives under him had used abusive interrogation practices. Id. at 130. In 1993, after a police board determined that Burge had tortured the person who brought the lawsuit against him, the commander was dismissed from the police force. Id.
By "torture," I mean suffocating a suspect with a typewriter cover, administering an electric shock to his genitals, hanging him by handcuffs for several hours, and playing "Russian roulette" with a police weapon in the suspect's mouth. "Before the bill could be passed," the "law enforcement community" made plain its opposition. "Among other things," it issued a "Legislative Alert" claiming that "mandatory videotaping provides new 'hoops and hurdles' for law enforcement and 'reflects major expansion of the rights of the accused at the expense of crime victims, public safety and law enforcement.' "82 The result? The bill's sponsors declined "to introduce it for a vote by the full House of Representatives." 83 Illegal arrests and unlawful searches and seizures are typically less often characterized by violence and brutality than are impermissible police interrogation methods. Therefore, lawless arrests and searches are less likely to attract the press or arouse the community. (Moreover, unlike the Chicago torture cases, violations of the Fourth Amendment do not raise doubts about a defendant's innocence.) If the law enforcement community can squelch legislative reform efforts in the confessions area as peremptorily as it did in the wake of the Burge scandal, how much trouble will the police have defeating search and seizure proposals that impose direct sanctions on them?
Nevertheless, new legislative proposals for direct sanctions against lawless police, e.g., tort remedies, administrative remedies, internal disciplinary systems, keep coming (usually accompanied by a sharp attack on the desirability and efficacy of the exclusionary rule). 84 Christopher Slobogin's proposal, worthy of note because it is the subject of a long, well-written, heavily documented article, 85 Perhaps the most interesting proposal in recent years is one by Donald Dripps, "that courts should begin to experiment with suppression orders that are contingent on the failure of the police department to pay damages set by the court." Donald Dripps, The Case for the Contingent Exclusionary Rule, 38 AM. CRIM. L. REV. 1, 2-4 (2001). According to Professor Dripps, the damages should be set so as to "leave the government indifferent between exclusion and damages in the ordinary case, yet still free to pay the damages when the illegality turns up an exceptionally culpable or dangerous crime." Id. at 3. However, I share the view of George C. Thomas III, that "[j]udges trained in the common law method are unlikely to take it upon themselves to adopt such a complex, legislative-type, global solution to a so-far unyielding problem" and are unlikely to be "institutionally capable of crafting the discerning solution that Dripps envisions." George C. Thomas [A] regime that directly sanctions officers and their departments is preferable to the [exclusionary] rule. Although there are many versions of such a regime, it should have several core components: (1) a liquidated damages/penalty for all unconstitutional actions, preferably based on the average officer's salary; (2) personal liability, at the liquidated damages sum, of officers who knowingly or recklessly violate the Fourth Amendment; (3) entity liability at the liquidated damages sum, for all other violations; (4) state-paid legal assistance for those with Fourth Amendment claims; and (5) a judicial decisionmaker. 86 To his credit, Professor Slobogin recognizes that his scheme may not be politically feasible:
There is no doubt that the proposed system would be expensive .... Attorneys for both sides would have to be paid and a special bench would have to be created. Police departments would be accountable for damages and would incur costs in improving training programs and increasing job qualification requirements. Departments might also have to spend more on salaries, if fear of liability drives some applicants away.
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When I think about Professor Slobogin's proposal for a formidable tort remedy against transgressing police, I am reminded of Donald Dripp's comment about a similar legislative proposal: "Who would be in favor of such legislation? Law professors and civil libertarians. Who would oppose it? Any politician who wants to be seen as a friend of the police." 88 Suppose Congress were to enact a tort remedy that included many features of Professor Slobogin's proposal. Suppose, for example, that such legislation would provide state-paid legal assistance for all persons who claim their "right to be secure" was violated by the police; nontrivial liquidated damages for all violations of the Fourth Amendment (say $10,000 or $15,000 for every illegal arrest and 86. Id. at 442. 87. Id. at 444. Slobogin is well aware that surveys of the police indicate that they prefer the exclusionary rule over a damages remedy, police department sanctions, or other forms of direct sanction. Id. at 392. He assumes this is so because the exclusionary rule "imposes the fewest restrictions on their actions." Id. But it may be more complicated than that.
Some twenty years after Mapp, Milton Loewenthal (who taught police officer students at John Jay College of Criminal Justice of the City University of New York at the time) conducted what I believe is the most comprehensive study of police attitudes toward the exclusionary rule. Professor Loewenthal interviewed many police officers on all levels as well as many of his own police officer students. According to Professor Loewenthal, the police "have great difficulty believing that standards can have any real meaning if the government can profit from violating them." Milton A. Loewenthal, Evaluating the Exclusionary Rule in Search and Seizure, 49 UMKC L. REV. 24, 39 (1980). Moreover, Loewenthal found "strong evidence that, regardless of the effectiveness of direct sanctions, police officers could neither understand nor respect a Court which purported to impose constitutional standards on the police without excluding evidence obtained in violation of those standards." Id. at 29.
88. Dripps, supra note 44, at 1619.
The Exclusionary Rule $25,000 or $35,000 for every unlawful search of the home); and thirtyfive or forty percent of the offending officer's annual salary for each and every intentional or reckless violation of the Amendment he committed. 9 Suppose, in short, Congress enacted a perfect tort remedy or one as perfect as could be (from the point of view of the victim of police misconduct at any rate). Would I go along with abolition of the exclusionary rule in favor of such a remedy?
I cannot help recalling how the late Charles Black responded when asked whether he would withdraw his opposition to the death penalty if he were sure that the system of capital punishment "were being After pinching myself a few times, to make sure I wasn't dreaming, I would applaud the enactment into law of the "perfect tort remedy" against offending police officers. I would also support the enactment of Professor Slobogin's plan, which looks quite promising. I would be willing to replace the exclusionary rule with the new legislation in most instances. As Professor Slobogin himself prefers, however, I would want to retain the exclusionary rule for flagrant or egregious violations of the Fourth Amendment. See Slobogin, supra note 3, at 440-41.
I . The exclusionary rule must now be regarded as a "prophylactic rule" or a first cousin to prophylactic rules like Miranda. Professors LaFave, Israel, and King put it in the "prophylactic rule" category, i.e., describe it as a "prophylactic remedial measure." WAYNE R. LAFAVE, JEROLD H. ISRAEL & NANCY J. KING, CRIMINAL PROCEDURE § 2.9(e) at 674-75 (2d ed. 1999). Professor Klein calls the search and seizure exclusionary rule a " 'constitutional incidental right,' a judicially-created procedure determined by the Court as the appropriate relief for the violation of an explicit or 'true' constitutional rule or a prophylactic rule." Klein, supra, at 1033. These commentators may differ about the label, but they agree that Congress is free to replace the exclusionary rule with a suitable substitute.
Professor Slobogin seems to think that there is no harm in calling for the abolition of the exclusionary rule, and bashing it in the process, so long as its abolition is conditioned on enactment of an effective alternative remedy. I am not at all sure.
As Susan Bandes has pointed out, a member of Congress (or a state legislator, or a Supreme Court Justice for that matter) may not realize, or may not care, that an article or a speech (or testimony before a Senate committee) strongly criticizing the exclusionary rule was accompanied by a fortified tort remedy or administrative remedy designed to take the Professor Waite was hardly the only critic of the exclusionary rule who asserted or assumed that the rule had a large impact on the apprehension and conviction of criminals. Chief Justice Warren Burger maintained that "this Draconian" remedy exacts "exorbitant costs from society ' " 93 and results in "the release of countless guilty criminals." 94 And future Chief Justice Rehnquist viewed Mapp as a case that "brought to bear in favor of accused murderers and armed rule's place. Bandes, supra note 78, at 1407. The Congressman, state legislator, or Supreme Court Justice may be much more interested in, or impressed by, the attack on the rule than on the need for a meaningful alternative.
As Tracy Maclin has noted, Wigmore was only the first in a line of commentators who attacked the exclusionary rule, but then professed "his love and affection for the Fourth Amendment by proposing a remedy that would never materialize in the real world." Maclin, supra note 3, at 55. Unfortunately, most of us seem to remember various commentators' assaults on the exclusionary rule a good deal better than we do the alternative remedies these commentators offered in its place.
Every student of the Fourth Amendment is familiar with Wigmore's attack on the exclusionary rule. See John H. Wigmore, Using Evidence Obtained by Illegal Search and Seizure 8 A.B.A. J. 479 (1922). Few, however, know -and still fewer take seriously -the alternative remedy he offered: send for the overzealous police officer and send him to jail for thirty days for "contempt of the Constitution." Id. at 484. (Imagine the uproar if three or four officers were sent to jail for "contempt of the Constitution." Imagine how many judges who have to run for re-election would avail themselves of this remedy.) Some people probably still remember Judge Wilkey's forceful attack on the exclusionary rule. See Wilkey, supra note 60. But how many remember, or take seriously, the alternative remedy he proposed? I debated him some twenty years ago, and I did not remember what alternative he offered. I had to look it up: a "mini-trial" of the offending police officer, one that would take place after the main criminal case. Id. at 231.
Perhaps the most widely-cited attack on the exclusionary rule -and it is a scathing attack -is Dallin Oaks' article. See Oaks, supra note 70. This article is almost always cited for its multi-faceted criticism of the exclusionary rule, but almost never for its word of caution about getting rid of the rule. Very few people remember, if they ever knew, that on the next-to-last-page of his ninety-two-page article Professor Oaks warns that "[d]espite [its] weaknesses and disadvantages, the exclusionary rule should not be abolished until ... [it is] replaced by an effective tort remedy." Id. at 756. Oaks was well aware that no such remedy existed at the time, but he discussed various ways in which such a remedy could be made more effective. An effective tort remedy, he pointed out, a decade after Mapp -and more than thirty years ago -is "long overdue." Id. at 757. robbers a rule which had previously largely had an application to bootleggers and purveyors of stolen lottery tickets." 95 In his much-discussed 1994 assault on the exclusionary rule, Akhil
Amar, too, implies that the rule has a considerable adverse impact on police efforts to bring murderers and other violent criminals to book. In one two-and-a-half page segment alone, Professor Amar asks or discusses six times whether "the murderer's bloody knife" or "the bloody knife" should be admitted into evidence or excluded and whether it "would have come to light anyway." 96 Immediately thereafter, working with another hypothetical, Amar discusses whether Bob's "bloodstained shirt" should be "introduced as evidence in Bob's murder trial." 97 "The most careful and balanced assessment conducted to date of all available empirical data,"98 is a study by Thomas Davies that indicates that "the general level of the rule's effects on criminal prosecutions is marginal at most." 99 The impact of the rule is greater If Whren v. United States, 517 U.S. 806 (1996) (holding that the police can stop a motorist where there are adequate grounds to believe some traffic violation has occurred, even though the stop is pretextual), had been decided a year earlier, I venture to say that Professor Davies would have focused on that case in his testimony. As William J. Stuntz recently observed:
In a world ... where routine traffic offenses count as crimes, the requirement of probable cause to arrest may mean almost nothing. Officers can arrest for a minor offenseeveryone violates the traffic rules -in order to search or question a suspect on a major one.
[Vol. 100:1821 for particular crimes, such as felony drug offenses, "the prosecution of which depends heavily on physical evidence."'" Indeed, "[t]he most striking feature of the data is the concentration of illegal searches in drug arrests (and possibly weapons possession arrests) and the extremely small effects in arrests for other offenses, including violent crimes."' ' 1 For example, "[t]he statewide California data show that less than 0.3% (fewer than three in 1000) of arrests for all nondrug offenses are rejected by prosecutors because of illegal searches, and there are even smaller effects for the most serious violent crimes." 102 The data also reveals that the exclusion of murderers' and rapists' "bloody knives" and "bloodstained shirts" is an exceedingly rare event: according to a five-year study of California data, illegal search and seizure problems were given as the reason for the rejection of only thirteen of more than 14,000 forcible rape arrests (0.09%) and only eight of approximately 12,000 homicide arrests (0.06%).103 A ninecounty, three-state study, involving some 7,500 cases, disclosed that "[n]one of the motions [to exclude evidence] granted.., involved exceptionally serious cases such as murder, rape, armed robbery, or even unarmed robbery."' 4
This allows arrests and searches of suspected drug dealers without any ex ante support for the suspicion, the very thing the probable cause standard is supposed to forbid. 101. Davies, A Hard Look, supra note 6, at 680. Davies estimates, on the basis of available data, that "the cumulative loss of drug arrests at all stages of felony processing in California is around 7.1%." Id. at 681. In Leon, the Court states that "the cumulative loss due to nonprosecution... of individuals arrested on felony drug charges is probably in the range of 2.8% to 7.1%." 468 U.S. at 907 n.6. 
Davies,
D1
Although he offered many reasons for scrapping the exclusionary rule, Dallin Oaks refused to make one argument against the rulethat (to use a term popular at the time) the rule "handcuffs" the police in their pursuit of criminals:
The whole argument about the exclusionary rule "handcuffing" the police should be abandoned. If this is a negative effect, then it is an effect of the constitutional rules, not an effect of the exclusionary rule as the means chosen for their enforcement. Police officials and prosecutors should stop claiming that the exclusionary rule prevents effective law enforcement. In doing so they attribute far greater effect to the exclusionary rule than the evidence warrants, and they are also in the untenable position of urging that the sanction be abolished so that they can continue to violate the rules with impunity.°5 I consider it noteworthy that Professor Oaks, the author of one of the most powerful attacks on the exclusionary rule, made what is in essence one of the favorite arguments of the rule's supporters. This argument, which has been called " [t] he classic response" of the rule's defenders, 0 6 was well stated more than sixty years ago:
indeed, a homicide case -. .. that we lost because of the fourth amendment." Hearings, supra note 99, at 97-98 (Statement of E. Michael McCann).
The impact of the exclusionary rule may be negligible in rape, homicide and other violent crime cases because Fourth Amendment problems rarely arise in such cases or because the police make special efforts to satisfy prescribed search and seizure standards in such cases. To a considerable, but unknown extent, however, the negligible effects of the exclusionary rule in these types of cases may reflect the reluctance of judges to grant the suppression motions of "serious criminals." Stephen Duke, Making Leon Worse, 95 YALE L.J. 1405, 1408 n.33 (1986).
A decade ago, Myron Orfield interviewed some forty Chicago criminal court judges, public defenders and prosecuting attorneys. He reported that in a "heater case," "a big case that has the potential to arouse public ire if the defendant goes free" for a violation of the Fourth Amendment -the "quintessential heater is a murder case" -the elected judge is under enormous pressure to admit evidence obtained in an illegal search and will always, or almost always, find a way to do so. [Tjhe visibility of the criminal who walks away [because of the exclusionary rule] has an important benefit: it makes courts see the consequences of the constitutional rules they create for the police. The exclusionary rule is... a way of limiting counter-majoritarian excess. Judges who write rules that prevent the capture of the occasional rapist are forced to see an occasional rapist walk away as a result of those rules. And the rest of us can see it, too. That may serve to rein in overly aggressive judicial lawmakers.
105. Oaks, supra note 70, at 754. 106. Amar, First Principles, supra note 3, at 793.
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[Vol. 100:1821 I have no fear that the exclusionary rule will handicap the detection or prosecution of crime. All the arguments that have been made on that score seem to me to be properly directed not against the exclusionary rule but against the substantive guarantee itself .... It is the rule, not the sanction, which imposes limits on the operation of the police. If the rule is obeyed as it should be, and as we declare it should be, there will be no illegally obtained evidence to be excluded by operation of the sanction. Akhil Amar, however, rejects the argument that setting criminals free is a cost of the Fourth Amendment itself, not the exclusionary rule. "Suppose," he responds, "the police could easily get a warrant, but fail to do so" and "the court goes on to exclude the bloody knife."' 8 "The police could easily have obtained a warrant before the search, so the illegality is not a but-for cause of the introduction of the knife into evidence."' 0 9
First of all, the case Professor Amar poses will not, as he asserts, arise "in many situations."" ' The government will almost never lose evidence for its failure to obtain a warrant because it almost never needs a warrant to conduct a search and it almost never uses one. 
Id.
Although he is not happy about it, Professor Amar recognizes that the "inevitable discovery" exception to the exclusionary rule does not apply to the situation he poses. See id. at 794 n.137; Amar, Against Exclusion, supra note 62, at 462. Judge Frank Easterbrook put it well, I think, when he observed that in a situation where the police have probable cause, but do not, as they should, obtain a warrant, "what makes a discovery 'inevitable' is not probable cause alone ... but probable cause plus a chain of events that would have led to a warrant (or another justification) independent of the search." United States v. Brown, 64 F.3d 1083, 1085 (7th Cir. 1995). Otherwise, adds Judge Easterbrook, "the requirement of a warrant for a residential entry will never be enforced by the exclusionary rule." Id.
The "inevitable discovery" exception to the exclusionary rule permits the use of unlawfully obtained evidence if it "ultimately or inevitably would have been discovered by lawful means." Nix v. Williams, 467 U.S. 431, 444 (1984) (emphasis added). The exception does not apply simply because the police could have or might have obtained the evidence lawfully -simply because "the police had the capacity (which they did not exercise)" to proceed lawfully. 3 WAYNE R. LAFAVE, JEROLD H. ISRAEL, & NANCY J. KING, CRIMINAL PROCEDURE § 9.3(e), at 354 (2d ed. 1999) (emphasis added). As the Court, per Justice Scalia, recently observed:
The fact that equivalent information could sometimes be obtained by other means does not make lawful the use of means that violate the Fourth Amendment. The police might, for example, learn how many people are in a particular house by setting up year-round surveillance; but that does not make breaking and entering to find out the same information lawful. warrant is still a relatively rare phenomenon";1" "the vast majority of searches are now conducted without a warrant, yet they are regularly declared 'reasonable' by the Court."" 1 2 One category alone, warrantless searches incident to arrest, "outnumber[s] manyfold searches covered by warrants."' ' 3 In recent decades, "bright-line" rules in favor of the police (sometimes called "safe harbor" rules), especially in the context of automobiles, have further reduced the need for search warrants -indeed, have exempted from the warrant requirement virtually all searches outside of homes and offices. 4 In most of the relatively few cases that illegally seized evidence is excluded, then, it will be because the police lacked sufficient information to make the search in the first place. So most of the time that illegally seized evidence is thrown out the basic point of the exclusionary rule's defenders is valid: the search should not have occurred in the first place -and would not have occurred if the police had obeyed the Fourth Amendment in the first place.
Moreover, posing a hypothetical case where the police "could easily have obtained a warrant, but fail[ed] to do so" is one thing; applying this hypothetical to the real world is something else. It will often be unclear whether police who have acted without a warrant could have obtained a warrant if they had applied for one. The fact that a judge is prepared to uphold a search after it has turned up incriminating evidence does not necessarily mean that a magistrate would have issued a warrant before the search was made. (In some instances it may not even mean that an officer thought he had enough (1982) (holding that where police have probable cause to believe that a car contains a controlled substance, they may conduct a warrantless search of entire vehicle, including trunk and containers found within vehicle); and California v. Acevedo, 500 U.S. 385 (1991) (holding that when police have probable cause to believe that a particular container in the vehicle (as opposed to the entire vehicle) contains contraband or evidence of crime, they may conduct warrantless search of particular container). "Safe harbor" rules, such as those cited above, in effect "permit searches without warrants that might be ,unreasonable' on their particular facts." Klein, supra note 91, at 1045. information to apply for a warrant.) "It must be much harder for a judge to decide that an officer had something less than probable cause to believe cocaine was in the trunk of a defendant's car when the cocaine was in fact there." ' 115 Moreover, the fact that the application for a warrant is granted or rejected "before the officer knows what he will find in the place to be searched ... makes perjury somewhat harder, since the officer cannot so easily manufacture details consistent with a story he does not yet know.. 1 6 One reason it is desirable for the police to seek warrants is that "they make officers record what they know before the search takes place, and thus make it harder for them to lie about what they knew when they testify at suppression hearings. "' 17 Almost all critics of the exclusionary rule assure us that they want to replace it with an effective "direct remedy" (such as a tort action against the offending officer, a criminal prosecution, or internal police discipline). The question, therefore, is not whether establishing the exclusionary rule would eliminate the so-called costs of the rule (guilty people going unpunished), but whether an alternative remedy would exact fewer "costs" than the exclusionary rule does. Professor Stuntz's observations should give proponents of alternative remedies pause to think again:
[T]he usual legal tools -damages, fines, criminal punishment -are likely to cause more harm than good if they are widely used. If an officer faces serious loss whenever he makes a bad arrest, he will make fewer bad arrests, but also many fewer good ones. The same is true, only more 115. Stuntz, Warrants, supra note 114, at 912, 913; see also Katz v. United States, 389 U.S. 347, 358 (1967) (quoting with approval from Beck v. Ohio, 379 U.S. 89, 96 (1964)) (Bypassing the warrant procedure " 'substitutes instead the far less reliable procedure of an after-the-event justification for the . .. search, too likely to be subtly influenced by the familiar shortcomings of hindsight judgment.' ").
116. Stuntz, Warrants, supra note 114, at 915 (emphasis omitted). A study of the Chicago criminal justice system discloses that "[j]udges and public defenders perceive perjury to be the major factor limiting the deterrent effect of the [exclusionary] rule." Orfield, supra note 104, at 98. Nevertheless, most people interviewed "believe that the exclusionary rule has dramatically improved police behavior and should be retained .... Today, while police often perjure themselves, they also, because of the exclusionary rule, often obey the Fourth Amendment. 117. Stuntz, Warrants, supra note 114, at 925. Not only is it easier for an officer who made a search without a warrant to lie at the suppression hearing (because he knows the objective evidence before he testifies), but a "generally honest police officer may well be more willing to lie at a suppression hearing than in a warrant application, because at that point [he] knows the suspect is guilty, and that fact may make lying more palatable." Id. at 915 n.75 (emphasis added). so, if the law threatens the officer with jail for constitutional violations ....
The temptation is to solve this problem by making the government, rather than the individual police officer, bear the immediate costs of legal liability. Unfortunately, that move solves nothing. Most police work for local governments, and most local governments operate under serious budget constraints. The effect of governmental damages liability for police misconduct mimics the effect of making individual officers pay damages: the locality has an incentive to reduce its liability by reducing the level of policing.'1 If Professor Stuntz is right, and I think he is, if the exclusionary rule were to be replaced with a meaningful "direct remedy," drug offenders and other criminals would no longer be "released," but approximately the same number (or more) would no longer be illegally searched or arrested in the first place.
To be sure, we would not see the faces or know the names of the criminals who remained free because the police never searched or arrested them illegally. Nor would we know precisely what evidence the police wrongfully acquired, because the direct remedy would inhibit them from acquiring any evidence illegally. For these reasons, the "direct alternative remedy" would not "rub[] our noses" in the Fourth Amendment the way the exclusionary rule does. 444: "With an effective deterrent [other than the exclusionary rule] in place, police who lack probable cause will not necessarily give up; the more reasonable assumption is that they will simply get more cause." I fail to see why this is the more reasonable assumption. (One might have said the same thing about the exclusionary rule the day it went into effect.) Neither drug enforcement agents nor police officers generally suffer from a shortage of business. There are plenty of cases to investigate. If an officer lacks probable cause to make a search in a particular case and he is worried about the impact on him of an effective direct remedy, the more reasonable assumption, it seems to me, is that he will simply turn to another case where he thinks he does have probable cause or believes he can easily acquire it.
Professor Slobogin does not even consider the possibility that in some instances the police may not be able (or it may be too much of a hassle) to "get more cause." Id. at 444.
119. Kaplan, supra note 104, at 1037-38.
120. Waite (1955), supra note 1, at 192.
Edward Barrett made a similar point at about the same time by asking: "Is not the court which excludes illegally obtained evidence in order to avoid condoning the acts of the officer by the same token condoning the illegal acts of the defendant?" ' 12 1 I think not. When courts admit unconstitutionally seized evidence, I do believe it is likely that significant numbers of police officers, as well as large segments of the public, will regard the official lawlessness as "not so bad," else the courts would not have permitted the evidence to be used. 22 On the other hand, I find it hard to believe that the exclusion of evidence in a counterfeiting or burglary or narcotics case conveys a comparable message to the police and the public that these crimes are "not so bad." I can readily see how the admissibility of unconstitutionally acquired evidence may foster police misconduct, for the exclusionary rule is a "disincentive" -it removes a significant incentive for making illegal searches, at least when the police contemplate prosecution. But it is not easy to see how the exclusion of evidence in a particular counterfeiting or drug case could operate to promote future acts of counterfeiting or drug dealing.
So long as the exclusionary rule remains the only presently available, meaningful sanction or counterweight against unlawful searches and seizures (and even the rule's most robust critics concede that) -so long as "such limits as there are on [police powers to search and seize] are... both defined and enforced almost exclusively in exclusionary rule litigation"' 23 -I think it fair to say that abolition of the rule and courts' use of illegally obtained evidence would likely be viewed as condoning the underlying police lawlessness.
Surely, however, violating the Fourth Amendment is not the only effective way nor the only feasible means presently available to bring a criminal to justice. Surely no one can deny that during the exclusionary rule era "apprehension and punishment [has been] pursued and inflicted with sufficient determination" that a would-be criminal has to "count them as substantial risks."'1 2 4 In the past twenty-five years the 121. Barrett, supra note 53, at 582; see also 8 JOHN HENRY WIGMORE, EVIDENCE § 2184, at 37 (3d ed. 1940).
122. A study of the attitudes of New York police toward the exclusionary rule, Loewenthal found that "regardless of the effectiveness of direct sanctions, police officers could neither understand nor respect a Court which purported to impose constitutional standards on the police without excluding evidence obtained in violation of those standards." Loewenthal, supra note 87, at 29-30. Most of the officers interviewed "interpret[ed] the Wolf case [overruled in Mapp] as not having imposed any legal obligation on the police since, under that decision, the evidence would still be admissible no matter how it was obtained." Id. nation's prison population has quadrupled. 12 5 The exclusionary rule has had its greatest impact on drug offenses but, partly as a result of tough mandatory sentences for these crimes, drug offenders have "swell[ed] the prison population to a size beyond the wildest dreams or nightmares of any mid-century law enforcement officers. ' 126 Since many lawful means are available to combat crime (including drug offenses) and to convict criminals (including drug dealers), how can it be seriously maintained that excluding the fruits of official illegality in a particular case condones the criminal activity involved in that case? 
127
Other critics of the exclusionary rule have hit this point even harder than did Professor Waite. Thus, Judge Malcolm Wilkey exclaimed: "[The exclusionary rule is] man-made, not God-given .... It's not even in the Constitution. ' 12 More recently, Akhil Amar complained that the Fourth Amendment "does not call for [and] does not even invite, the exclusion of evidence as a remedy for an unconstitutional search or seizure." ' 129 He went on to say that "the text obviously does not support the ... exclusionary rule" and the relevant history "emphatically rejects" it. 13°a pprehension and punishment are pursued and inflicted with sufficient determination that a would-be law violator must count them as substantial risks."). A plausible explanation for the failure of the Fourth Amendment to provide explicitly for an "exclusionary rule" is that the Framers did not focus on after the fact judicial control. (And, if they had, they probably would have assumed that not much illegally seized material would be offered in evidence.) The Framers concentrated on, and put their trust in, the warrant procedure. As Justice Jackson once observed, the Fourth Amendment "roughly indicate[s] the immunity of the citizen which must not be violated, goes on to recite how officers may be authorized, consistently with the right so declared, to make searches,"" 3 2 and then comes to an end, "apparently because [the Framers] believed that by thus controlling search warrants they had controlled searches.' 1 33
Justice Jackson displayed a good grasp of the Framer's sense of the centrality of warrant authority, but furnished no supporting evidence for his conclusion. Fortunately, others, especially Thomas Davies, have -quite a bit.
As Davies spells out in his 1999
Michigan Law Review article, the Framers' statements about search and seizure "focused on condemning general warrants"; indeed, their "historical concerns were almost exclusively about the need to ban house searches under general warrants."' ' 4 One reason the Framers thought that control of warrant authority, especially the prohibition against general warrant authority, "would suffice to preserve the right to be secure in person and house" was that they considered the ex officio authority of the framing-era officer to be meager.' 35 At common law, then, "controlling the warrant did control the officer for all practical purposes.' did not anticipate that a wrongful act by an officer might constitute a form of government illegality -rather, they viewed such misconduct as only a personal trespass by the person who held the office. Thus there was neither a need nor a basis for addressing the conduct of a warrantless officer in a constitutional provision regulating government authority.
37
Although Telford Taylor and Davies differ over other aspects of the "original understanding" of the Fourth Amendment, they agree that the Framers did not fear, and did not have in mind, the eighteenth century peace officer. 3 ' This is hardly surprising.
"[A]t the time of the drafting and ratifying of the Fourth Amendment, nothing even remotely resembling modern law enforcement existed."' 39 As I have noted elsewhere:
Two hundred years ago the police had not yet assumed the functions of criminal investigation -indeed, no organized police forces had yet emerged. Until well into the nineteenth century, the only "police service" of any kind, even in our largest cities, was the "watch system" and "such protection as [it] afforded was provided only by night -generally between the hours of nine o'clock in the evening and sunrise" (and "'sunrise" was variously interpreted as between three o'clock and five o'clock in the morning).
140
As Davies observes, the peace officer of the framing-era, most commonly a constable who worked part-time and was not paid a salary, t41 "often depended on the assistance of bystanders to execute an arrest. ' 1 1 42 If the officer attempted an arrest or search without a 137. Id.
138. As Professor Taylor observes, neither warrantless searches incident to arrest nor searches pursuant to specific warrants, such as the common-law warrant for stolen goods, concerned the colonists. See TAYLOR, supra note 113, at 38-44. The only victims of warrantless searches "were those who, as probable felons, were the objects of hue and cry, hot pursuit, or an arrest warrant." These searches posed "no threat to the honest householder, no fear of arrogant 'messengers' breaking open desks or trunks to search for smuggled jewels or libellous documents." Id. at 39. As for the common-law warrant for stolen goods, it "embodied the requisites of 'reasonable' search." Id. at 40.
139. Steiker, supra note 3, at 824. Professor Steiker adds, and I heartily agree with her:
The invention in the nineteenth century of armed, quasi-military, professional police forces, whose form, function and daily presence differ dramatically from that of the colonial constabulary, requires that modern-day judges and scholars rethink both the relationship between "reasonableness" and "warrants" and the nature of the Fourth Amendment remedies.
Id.
140. Kamisar, Exclusionary Rule, supra note 91, at 571-72 (quoting RAYMOND B. FOSDICK, AMERICAN POLICE SYSTEMS 61-62 (1920)). It was not until 1844 that the New York Legislature passed a law "creating 'a day and night police,' which forms the basis of modem police organization in America." FOSDICK, supra, at 66. warrant then, as various common law sources described it, he acted " 'at his own risk' or 'at his peril. ' ,143 In colonial days, "a search or arrest was presumed [to be] an unlawful trespass unless 'justified.' ",144 And unlawful or unjustified arrests not only exposed the offending officer to suits for trespass damages (at a time when "[t]he common law recognized no broad doctrine of official immunity") 145 but to "lawful resistance by bystanders or the target of his intrusion." ' 
146
"The most salient feature of common-law authority for present purposes," emphasizes Davies, "is that a valid (specific) arrest or search warrant provided the officer with the clearest and strongest source of justification for an intrusion. ' 48 Moreover, as long as he acted as the agent of the justice of the peace, the constable "was 'indemnified' against trespass liability.' '149 The search and seizure cases of the 1760s that so greatly influenced the Framers -in London, the lawsuits by John Wilkes, John Entick and others against Lord Halifax and his messengers and in Boston, the protest against writs of assistance by James Otis -have a common characteristic. They involved, as Telford Taylor has noted, general warrants, statutory in origin, not warrants "subject to the restrictions and safeguards that the common law had thrown around the stolen goods warrant." 5 ' "It is both striking and enlightening," adds Taylor, "that independently, in London and Boston, the opponents of the [general] warrants based their attack primarily on unfavorable comparisons with the stolen goods warrants. 15 
Id. at 626. Lawrence Lessig observes:
Essential to the Fourth Amendment [in the framing-era] was a structural incentive, one built in by the common law. As originally conceived, the police (or their equivalents) had a very strong personal incentive to secure a warrant before searches or seizures, for without a warrant, they were liable personally for their trespass ....
[O]f course essential to this incentive was a common-law system of remedies that actually made it true that the police had an incentive -that is, a common-law system through which the wronged citizen could get damages for the wrongful search or seizure by the state official. Were the Framers justified in putting their trust in the warrant procedure, i.e., the framing-era judges who were to issue warrants? Did the Framers have reason to think the courts might approve of general warrants on their own initiative? Akhil Amar believes so. He maintains that because they feared the "immunizing" effect of a warrant, the Framers viewed the "judges and warrants" as the "heavies."
, 152
Morgan Cloud has serious doubts about Professor Amar's claim that the Founders viewed judges as enemies of liberty and privacy in the context of searches and seizures. After noting that most colonial courts denied the general writ that customs officials sought in the 1760s and 70s and that, even when colonial judges were willing to grant more specific writs, customs officials believed they were attempting to obstruct enforcement of customs laws.
15 3 Professor Cloud comments:
The history of these controversies permits, and perhaps even compels, the conclusion that in the years preceding the Revolution numerous colonial judges were important impediments to the use of writs of assistance to conduct general searches to enforce the customs laws. Had Professor Amar's examination of the Amendment's history considered this data, he might have reconsidered his views about judges. [T]o extrapolate from this narrow fact the broad principle that warrants served no protective function is simply to ignore the development of specific warrants. General warrants may have been akin to a license to search, but specific warrants came into prominence, particularly in the United States after 1782. precisely because they protected citizens' rights against such unreasonable methods. Even after the Townshend Act of 1767 had disposed of all technical objections to the legality of the writs of assistance -even "in the face of mounting pressure from the executivewhich paid their salaries and could at any time remove them, or offer them preferment" -the judges of most of the colonies had either refused or ignored applications for the writs. Surely an "independent judiciary" could be counted on to take seriously the command of the Fourth Amendment.
154. Cloud, supra note 7, at 1739. Professor Cloud relies primarily on William J. Cuddihy's exhaustive 1696 page unpublished doctoral dissertation on the origins and original meaning of the Fourth Amendment, but he notes that other historians have documented the same behavior by colonial judges. Id. at 1739 n.11.
[The claim] lacks historical support. The Framers did not express any general antagonism toward judges regarding search matters. In fact, Lord Camden, a judge, emerged as the hero of the Wilkesite cases, and the colonial judges who refused to issue general writs under the Townshend Act provided an example that may well have stimulated the developing American conception of judicial review.
[Moreover, Amar's claim about the "immunizing" effect of a warrant] is more in the nature of a hypothesis than a historical observation: it is not evident in historical statements .... [The sources Amar cites] expressed concern only that "general warrants" might be made legal -not concern regarding the "immunizing" effect of specific warrants. Amar has never identified a single historical complaint about the "immunizing" effect of a specific warrant.' Statutes authorizing unreasonable searches were the core concern of the Framers of the Fourth Amendment. This Court has repeatedly noted that reaction against the ancient Act I think Silas Wasserstrom summed it up nicely two decades ago when he wrote, " [it] was not a lawless judiciary that the framers feared, but legislative tyranny and a treacherous executive. The framers believed that without a constitutional prohibition, the legislature would authorize issuance of general warrants by statute, just as Parliament had authorized the writs of assistance." ' 159 An explicit constitutional prohibition would have (or should have) prevented Congress from authorizing general warrants. Moreover, even if Congress violated the explicit prohibition, general warrants had to be issued by judges and they could enforce the prohibition "simply by refusing to act." 16°S o why was there any need for a remedy which has come to be known as the "exclusionary rule"? James Madison, who undertook the task of drafting a proposal for federal rights amendments, did not want the rights amendments to appear in a supplemental bill of rights. He proposed instead that "most of the rights amendments" -including the provision that became the Fourth Amendment -"be added to Article I's limitations on Congressional power. ' 161 This is a strong indication that "Madison conceived his proposal as a deprivation of Congress's power to authorize use of general warrants -not as a constraint on the conduct of ordinary officers.' 159. Wasserstrom, supra note 123, at 287. " [T] he warrants at issue in the ["Wilkesite" or] General Warrant Cases were not judicial warrants at all, but were issued by Lord Halifax, an executive official." Id. at 286. 160. Davies, supra note 2, at 701, 702. After all, a court's refusal to act was "the remedy Otis had sought in 1761 and that the colonial courts had provided when they refused to issue 'illegal' general writs under the Townshend Act." Id.
161. Id. at 700. The placement of the search and seizure provision in a separate "bill of rights" did not occur until the eleventh hour. After the "Committee of Eleven" of the House of Representatives had endorsed Madison's proposal to insert the rights amendments with the text of the Constitution and after the full House had debated the search and seizure provision (but before the conclusion of the debate on all the rights amendments), Roger Sherman's motion to put the amendments in a supplementary document passed. Id. at 715 n.475.
According to Professor Davies, Sherman's motion did not seem to reflect any disagreement that the amendments should be aimed at Congress. Rather, he "seems to have sought the supplementary format in the hope of downgrading the importance of the amendments, and possibly of warding off additional amendments to the Constitution." Id. at 716 n.475. This helps explain why Madison's provision contained no statement of a remedy for a violation of the search and seizure right. First of all, an explicit limitation on congressional power would prevent Congress from authorizing general warrants. In any event, the Framers "would have expected, at a minimum, that courts would decline to enforce legislation that conflicted with the essential rights announced in the Constitution. " 163 There is still another reason the Fourth Amendment does not contain an exclusionary principle or any other "remedy" for peace officers' violations of the search and seizure provision. The Framers "did not equate an officer's misconduct with government illegality; rather they perceived only personal misconduct when an officer exceeded his official authority." 1 " Therefore, "they had neither a motive nor a basis for addressing the conduct of ordinary officers in constitutional provisions."165
]
If the Fourth Amendment's controls on the issuance of warrants were "the answer of the Revolutionary statesmen to the evils of searches without warrants and searches with warrants unrestricted in scope,"" 6 they are not a sufficient answer today. Nor have they been for quite some time. The reason is that in the nineteenth century, various developments "destroyed the common-law premises" that had led the Framers to believe "that a ban against general warrants would suffice to ensure the right to be secure in person and house": 167 police departments and career officers, courts and legislatures drastically expanded the ex officio authority of the warrantless officer. 6 8 These developments pushed warrant authority toward the margins of law enforcement procedure and thus destroyed the common-law premises that had grounded the Framers' belief that a ban against general warrants would suffice to ensure the right to be secure in person and house. Likewise, these developments undermined trespass actions against individual officers as a means of enforcing legal limits on search and arrest authority. By the end of the nineteenth century, the warrantless officer posed a far more potent threat to the security of person and house than the Framers had ever anticipated. 69 The Framers of the Fourth Amendment could hardly have been expected to foresee a time when the great bulk of searches and seizures would be made without any warrants 7 ' -a time when a single police force would make tens of thousands of warrantless searches every year.' 7 ' Worse still, "the state tort actions that provided the traditional remedy for false arrest and trespass had become ineffective against modern police departments." ' 72 The Framers had concentrated their fire on general warrants because in their immediate past unacceptable executive discretion had taken this particular form, but the social and legal environment had changed so dramatically that controlling warrants could no longer control searches and seizures.
Applying the "original meaning of the language of the Fourth Amendment" in a very different world "would subvert the purpose the Framers had in mind when they adopted the text." ' 73 Davies continues:
The text of the Fourth Amendment clearly anticipated that there would be a "right to be secure" in one's person, house, papers, and effects. If there is any term in the text that might be described as the core or essence of the provision, "right to be secure" is the leading candidate. Thus, one should not advocate a modern meaning for the Fourth 168. Id. As Davies observes elsewhere in his article, during the nineteenth century the justification for warrantless arrests by officers were relaxed. The officer no longer had to prove that the felony for which he had made an arrest had actually been committed. The officer was also allowed to rely on unsworn information provided to him by others even when no one else made a felony charge. These developments sapped the validity of the trespass remedy as a means of regulating warrantless arrests. Moreover, since an innocent person could not easily tell whether the arresting officer had "probable cause," the right to resist unlawful arrest "became unworkable and gradually collapsed." The emergence of professional police, and eventually armed police, also made resistance to unlawful arrests imprudent. Id. at 634-39. a fleeing felon is an "unreasonable seizure" within the meaning of the Fourth Amendment. The state insisted that because the prevailing view in the framing era (and for a considerable time thereafter) was that, in order to effectuate an arrest, a peace officer could kill any fleeing felon, whatever the circumstances, that rule must be upheld 200 years later. '8 1 A 6-3 majority, per White, J., disagreed:
Because of sweeping change in the legal and technological context [since the eighteenth century], reliance on the common-law rule in this case would be a mistaken literalism that ignores the purposes of a historical inquiry.
85
[T]hough the common-law pedigree of Tennessee's rule is pure on its face, changes in the legal and technological context [these past 200 years] mean the rule is distorted almost beyond recognition when literally applied. 86 Justice White explained that the common-law rule arose at a time when virtually all felonies were punishable by death (and thus the killing of a resisting or fleeing felon resulted in no greater "punishment" than that authorized for the crime of which he was suspected), and at a time when all felons were considered quite dangerous. But these justifications for the old rule do not "make[] sense today."' 87 For almost all crimes once "punishable by death no longer are or can be."' 88 Moreover, many crimes that were misdemeanors at common law or nonexistent at that time are now classified as felonies. Indeed, nowadays "numerous misdemeanors involve conduct more dangerous than many felonies." ' 89 Still another historical point had to be made: the common law had formed long before handguns were carried by the police." 9 Thus the old rule had developed at a time when the police could use deadly force "almost solely in a hand-to-hand struggle during which, necessarily, the safety of the arresting officer was at risk.'' 9 . Not until more than a half-century after the adoption of the Fourth Amendment "did it become possible [ distance as a means of apprehension.' 19 2 Thus, an officer's "use of deadly force under the standard articulation of the common-law rule has an altogether different meaning -and harsher consequencesnow than in past centuries."' 93 What Professor Davies has done is essentially what the Garner Court did when it showed why the common-law rule regarding fleeing felons no longer made much sense. In the exclusionary rule context too, the "sweeping changes" that have occurred in the past 200 years -the decline and fall of the tort remedy against transgressing officers, the development of armed, professional police with powers far greater than those of the eighteenth century peace officer to make warrantless arrests and searches and to overcome resisting suspects, and the vast increase in the number of warrantless arrests and searches that take place every day -mean that literally applying the Fourth Amendment, with its framing era premises and assumptions, would greatly distort -indeed, subvert -"(t]he right of the people to be secure in their persons, houses, papers and effects."' 94 "[T]he temper of the... arguments in the Federalist papers and other contemporaneous discussion, the action of the early Congresses and the language of the early opinions," Telford Taylor once observed, "are all to me instinct with the notion of a charter intended to preserve certain values through, and in spite of, changing circumstances in the future."' 95 If so (and I cannot believe that many students of constitutional law would disagree with Professor Taylor), what the Court did in the Weeks case is quite appropriate. Just as, as almost everyone recognizes, "changes in technological circumstances inform constitutional interpretation, as with electronic surveillance, so changes in the legal environment need to be taken into account."' 96 After all, "if we do not want a rubber Constitution, neither do we want a rusty one."' 19 7 III. SOME FINAL THOUGHTS "If history could be told in all its complexity and detail," an astute historian once observed, "it would provide us with something as The historical record of the framing indicates that the Framers saw the Fourth Amendment as a specific constitutional barricade against the unique threat which legislative approval of general warrants posed for the structure of common-law authority -not as a general statement of an abstract principle ....
The fact that we now face issues the Framers never anticipated may leave us little choice but to treat the constitutional texts as expressions of broad principles, rather than as specific solutions to specific historical threats. Indeed, the expansive treatment now accorded the Bill of Rights can be justified as a replacement for the Framers' unfulfilled expectation of a permanent structure of common law rights. However, we should not confuse our predicament with the historical character of the texts. At least as far as the procedural protections of the Bill of Rights are concerned, the retreat to principles is only a modern response to changed circumstances; it is not the Framers' understanding of the text. Davies -again, no less than LaFave and Steiker -is also aware of the difficulties involved in forming a clear picture of the Framers' "intentions" or "expectations" about the constitutional provisions, 2 0 6 but he maintains that the Framers intentions and expectations regarding the Fourth Amendment (or at least certain aspects) constitute an exception:
One objection that is sometimes raised regarding attribution of the original meaning or purpose of a constitutional text is that such statements ignore the likely variation of attitudes and understandings that may have existed among the various groups of persons (drafters, federal legislators, state legislators, commentators) who might be lumped together under the label of "Framers." I have no doubt that is a genuine difficulty for assessing the historical meaning of certain aspects of the Constitution or especially of the Fourteenth Amendment. It is possible to speak of "the" original meaning of the Fourth Amendment, however, because there simply is no indication in the historical sources of any controversy or disagreement as to its meaning (with the exception of the mysterious choice of "effects") among any of the persons who could be considered "Framers., 2 0 7
Although his prodigious research, thoughtful analysis, and careful writing suggest otherwise, Professor Davies may have overstated his case. Unless and until someone else comes along and shows the flaws in his study, however, Davies' historical research cannot be ignored in the never-ending debate over the exclusionary rule.
I hasten to add that I would be willing, indeed happy, to engage in a debate over the exclusionary rule without regard to colonial history and the "intent" or "expectations" of the Framers. But as long as opponents of the exclusionary rule maintain that the Fourth Amendment "does not require," "call for" or "even invite" the exclusionary rule 2° and as long as some Supreme Court justices believe that the Court is "most vulnerable and comes nearest to illegitimacy when it deals with judge-made constitutional law having little or no cognizable roots in the language or design of the Constitution ' 2 0 9 it will be hard to keep the colonial history and the "intent" of the Framers out of the debate. It will be hard, as Professor Steiker puts it, for supporters of the exclusionary rule to resist oreover, and more generally, it is all very well to talk about the need to "formulate notions of the Framers' intent at some higher level of abstraction '21 1 and, as times change, "to accommodate constitutional purposes more general than the Framers' specific intentions, 2 1 2 but how does one go about doing this without first determining the Framers' specific intentions? And how does one go about identifying the significant ways in which conditions have changed since colonial times without first establishing what colonial times were like?
Davies does discuss, at considerable length, why the Framers omitted from the text of the Fourth Amendment any mention of a remedy for violating it. More generally, he discusses why the Framers probably never thought at all about an exclusionary rule or, if they did, why they did not believe one was necessary. But colonial history is not the only history he talks about. Davies also spends much time and effort explaining why and how, in the many years since the adoption of the Fourth Amendment, changing times and changing circumstances seriously undermined the presuppositions and expectations regarding the drafting and adoption of the search and seizure provision.
It strikes me that this is essentially what Professor Steiker did, albeit in much more summary fashion (and she did it quite well), when she responded to what might be called Professor Amar's "intentionalist/originalist" attack on the search and seizure exclusionary rule. [Professor Amar's focus on colonial history, inter alia, to attack the exclusionary rule] ignores at least two crucial changes between colonial times and the present that must inform our current readings of the Fourth Amendment as a whole. First, at the time of the drafting and ratifying of the Fourth Amendment, nothing even remotely resembling modern law enforcement existed. The invention in the nineteenth century of armed, quasi-military, professional police forces, whose form, function, and daily presence differ dramatically from that of the colonial constabulary, requires that modern-day judges and scholars rethink... the nature of Fourth Amendment remedies. Second, the intensification of inter-racial conflict in our society during the Civil War and Reconstruction, and the myriad ways in which this conflict has intersected with law enforcement, likewise necessitate new constructions of the Fourth Amendment. It is no accident that the modern pillars of Fourth Amendment law attacked by Professor Amar were significantly fortified during the 1960s at the same time that the Supreme Court and the rest of the country began to address systematically our legacy of racial discrimination.
Id.
214. TAYLOR, supra note 113, at 5. Consider, too, Taylor, writing in 1969:
Apart from expressing a belief that [Mapp] is here to stay, I will only venture a reminder that the Court's division in the case, sharp as it was, did not concern the merits of the exclusionary rule. The disagreement concerned only the federal dimension of the constitutional question: should the states by left free to apply or not to apply the exclusionary rule according to state law? ... [T] here is not a word in the dissenting opinions suggesting that the rule is intrinsically bad. Especially in view of the pre-Mapp trend in the state courts, I should think it likely that the case will weather even substantial changes in the Court's membership.
TAYLOR, supra note 113, at 20-21.
